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The Plaintiff has petitioned this Court to teview the decision of the Reservation
Flection Board finding her ineligible to run for the office of Enemy Swim Councilperson.,
The REB concluded that the Plaintiff failed to meet the “duration of physical presence”
requirement of Chapter 3-05-01 of the Oyate's Election Code. That section requires a
candidate for office to have been “living within” the original boundaries of the
reservation or the adjoining towns of Browns Valley, Minnesota and Waubay, South
Dakota for twelve consecutive months immediately preceding the deadline for filing to
run for office. The “living within" requirement is further amplified by Chapter 03-02-06
as requiring a “continuous physical presence” within the reservation or the two towns for
welve consecutive months. '

The Court heard the arguments of each side and also reviewed the administrative
record of the proceedings below with the REB at hearing on August 23, 2010. The
_ Plaintiff appeared to represent herself and the REB appeared through its Chairwoman, its
members, and TﬁEﬁf'théﬁ"fﬁéﬁi'ﬁhiéfBétﬁ'éiaé?éﬁ"g“{g"éﬂ'iﬁ vigorous oral argument
and the Court appreciates the perspectives of those involved.

The Plaintiff made several arguments in support of her position that the REB
erred in disqualifying her. Many of those arguments are gimilar to those made by another
Oyate member, Michael Roberts, in his challenge to his disqualification. This Court will
not reiterate the analysis in the Roberts case issued today except to the extent necessary
1o resolve this appeal. The legal reasoning utilized in that case is equally applicable to
this case however,

! This language was apparently added to the Election Code as the result of a decision by
this Court in Norman Johnson v, REB which concluded that a tribal member physically
Jocated outside the reservation could nonetheless run for office if his absence from the
feservation was involuntary as the result of cducational or military pursuits, The Court in
this opinion does not express any opinion whether this restriction on the Johnson decision
comports with the SWO Constitution as this case does not raise thatissue.
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The Plaintiff argued at hearing that she grew up in the Enemy Swim District, has
raintained contacts with the District and her family on the rescrvation, and is employed
at Dakota Sioux Casino. Therefore, she argues that it is fundamentally unfair to her to
treat her differently than on-reservation Oyate members who are allowed to rup for
office. The real gist of the Plaintiff’s argument is that the residency. or duration of
physical presence requirement violates the SWO Constitution, Article 13, Section 1,
assuring all Oyate members “equal political rights.” The Court certainly believes that
ranning for office is the exercise of a political right. The Plaintiff contends that this
provision permits of no qualification or exception by the Tribal Council and that the
Council cannot deny to off-reservation members the right 1o run for eleciive office. The
REB counters this argament by pointing out that thers is a more specific provision of the
Oyate’s Constitution, Article V, governing the qualifications of candidates for office and
Article V, Section 3 even grants to the Council, or the REB if designatzd by the Council,
the right to determine “qualifications for office.”

When there are two conflicting atticles in a Constitution there are some rules to
determine how 1o reconcile them, One rule is that provisions of specific applicability take
precedence over rules of general applicability. In this case if Article IX, Section 1 were to
be read to grant to all tribal members, wherever located, the right to participate in all
aspects of political life that right would extend to both adult and child members and 10
members incarcerated in institutions or in situations in Jife where it would almost
impossibie for the member to govern, That is because Article IX, Section 1 makes no
attempt to differentiate amongst tribal members. Article V is more specific as it applies 10
the election process and limits the right to run for office to those Oyate members who are
“qualificd registered members twenty one years of age or older.” Of course there is noO
residency requirement in this language either so it does not of its own weight foreclose
the Plaintiff’s arguments. However, the people of the Oyate use the term “qualified

registered” in this article whereas it is not used in Article IX, Section 1A, This implies
fhat the mentber trying to run for office must be both “qualified” and “registered”. The
latter term must refer to enrollment and the former to some criteria to be utilized to run
for office. Who sets those criteria? This question is answered by Article V, Section 3
where the Constitution vests in the Council, or the REB if delegated to it, the right to st
qualifications for office.

"This is not to say, however, that the Tribal Council has carte blanche authority to
deny certain persons the right to run for office. The Indian Civil Rights Act and the
Oyate’s Constitution place restrictions on the Tribal Council's ability to restrict the rights
of Oyate members. For example, the Council certainly could not dictate that only men
could run for elective office or that persons of a certain religious persuasion could not rua
for office. Those types of classifications are “suspect classifications” because they
discriminate against people based upon their sex or religious persuasion. If the Council
draws a distinction between tribal members based upon such distinctions they must have
a compelling reason to do so. If the Council draws distinctions based upon classifications
that are not suspect, however, it must show that the classification is rationally related t0 a
legitimate objective of government. In the Anglo law there has been recognized the right
10 travel meaning that a person cannot be discriminated against in 2 manner that may
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impair his desive to move or travel. That Anglo concept is the product of tha “privileges
and immunities” clause in the US Constitution, which prevents the individual states fram
discriminating against non-Tesidents in certain regards. There is no privileges of
immunities clause in the Indian Civil Rights Act, probably because tribal rights cannot be
exorcised by non-members, Even if there were the privileges and immunities clanse
wauld not prevent a local government from requiring a residency in order to exercisc
certain rights such as the right to vote or the right to run for office. The Plaintiff
contended at hearing that in federal or state elections a non-member has the right to ron
for office even if the person is not a resident of that State as long as the person agrees to
move to the jurisdiction when elected. That actually is not the state of the law. A unit of
government can requite & person {0 be a resident of the jurisdiction where he wishes to
run for office. Therefore, differentiating between tribal citizens based wpon residency is
not a suspect classification under the law.

: . A federal court has upheld the right of Indian tribes to impose a residency
requirement on the right to run for elective office in Howlett v. Salish and Kootenai
Tribes of Flathead Reservation, 529 F.2d 233, 243 (9" Cir. 1976), even under a
compelling governmental interest test. The Court there held that the residency
requirement was necessary to ensure that tribal members running for office have an
intimate knowledge of the day-to-day cvents of reservation life. This Court finds that the
Howlett decision is well reasoned and adopts its rationale, although it does notagree that

the classification of on and off-reservation citizens is a suspect class.

The line drawn by the Oyate’s government is blurred somewhat, however,
because the Blection Code does allow certain Oyate members living outside the
reservation boundaries to run for office. Those members are those who reside in the
owns of Waubay and Browns Valley. In order to challenge this exemption the Plaintiff

~ would have to show that she is similadly situated as those Oyate members and that the
distinction drawn by the Council 18 iational . In the Roberts case this Court held that T
living in Minnesota some 150 miles from the reservation was not similar to living in
Waubay or Browns Valley, Minnesota. The Plaintiff herein lives in Watertown, South
Dakota which borders Lake Kampeska which appears 1o lie at the southernmost tip of the
Lake Traverse Indian reservation. Although Watertown is not within the reservation
boundaries it is certainly close ¢nough in proximity that this Court believes the Plaintiff
has presented a credible argument that her equal protection rights may have been violated
by the law preventing her from running from office.

At hearing the REB explained that Waubay and Browns Valley are exceptions to
the general requirement that only Oyate members who zeside on the reservation may run
for office because those two areas share many of the characteristics of the reservation and
are very close in proximity to the reservation. The proximity argument is not very
convincing to the Court, however, because there are other areas just as close to the
reservation boundaries as these two towns but are not covered in the election code’ Itis

% One such area is Wilmont, South Dakota, which is technically off the reservation but
according to the Bureau of Indian Affairs has been designated by the Oyate as a near-
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also arguable that Watertown, $outh Dakota is just as close in proximity to the
reservation tip as Wanbay is. If proximity were the sole standard a tribal member who
built a home right off the reservation boundary in an unincorporated town or area should
be able to run.

Yf there is some rational basis for the distinction drawn by the Tribe this Court
must uphold it because sometimes tough legislative decisions have 1o be made and the
Court is not a democratically-elected institution equipped to make them or ovcirule those
decisions made by the elected government. The Plaintiff made the argument at hearing
that the Tribe utilizes the off-reservation members to pet federal grants and services and it
is thus unfair that they are used for monies but are unable to exercise the same rights. The

' Court does not believe this argument was proven by the Plaintiff at the REB hearing. In
general the population service area for grants that flow to the Tribe from the federal
government - Interior, Justice, and Health and Human Services - are derived from the
Department of Labor’s Burcaw.of Labor Statistics Report, http:/www bls,goy/, which
includes the Tribe's on or near reservation areas, and not the total number of enrolied
members. If total number of members were the sole criteria the Cherokees and Navajos

would get almost all federal dollars.

If the Tribe designates an area as On OF near reservation, but then only permits
some of those members in that area to run for slective office, an equal protection problem
is apparent. Watertown, South Dakota is not designated by the Tribe as a near reservation
area and the REB found that it is drastically different from Waubay and Browns Valley in
population of tribal members (1% compared to substantially more Waubay and
Browns Valley) and character (fourth largest city in South Dakota with a relatively low
unemployment rate compared to two very rural areas with substantial unemployment).
Browns Valley, although not included in the Tribe's near-reservation designation, has

_been declared a dependent Indian community of the Oyate in coust decisions from this
“Eouri making that area technically Indian country of the Oyate. Seée 18 USC 1151, 7 7

The choices made by the Oyate to include only Waubay and Browns Valley as
exceptions to the on-reservation do not discriminate unlawfully against the Plaintff, 2
Watertown resident because Watertown is nota tribally-designated near reservation area
and is also not demographically and sociologically similar to Waubay and Browns
Valiey.

, Because the Court concludes that the REB did not commit legal exror when it
concluded that the Plaintiff was not entitied to run for District office the decision of the

REB must stand.

1T IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Plaintiff’s
appeal from the REB decision denying fer the right to run for lective office is DENIED.

reservation area entitling tribal members to services from the BIA and the Tribe for
ISDEA programs.
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